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I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

STATE OF TENNESSEE,  DHS, ) ANDERSON COUNTY
a nd As s i gne e  of : ) 03A01- 9611- J V- 00351

)
STACY PETTUS )

)
Pe t i t i one r s - Appe l l e e s ) HON.  J ENNI NGS B.  MEREDI TH,

                       ) J UDGE
v. )                     

)
ROBERT LEE SMI TH )
 )

Re s ponde nt - Appe l l a nt ) AFFI RMED AND REMANDED

ROBERT LEE SMI TH,  Pr o Se

CHARLES W.  BURSON,  At t or ne y Ge ne r a l  & Re por t e r ,  a nd KI MBERLY M.
FRAYN,  As s i s t a nt  At t or ne y Ge ne r a l ,  NASHVI LLE,  FOR DEPARTMENT OF
HUMAN SERVI CES

       O P I  N I  O N

    Godda r d,  P. J .  

Robe r t  Le e  Smi t h a ppe a l s  j udgme nt  of  t he  Ande r s on

Count y J uve ni l e  Cour t  whi c h or de r e d hi m t o pa y a r r e a r a ge  of  c hi l d

s uppor t  pa yme nt s ,  whi c h we r e  or i gi na l l y  due  St a c y Pe t t us ,  t o  t he

St a t e  of  Te nne s s e e  i n  t he  a mount  of  $38, 354,  pa ya bl e  a t  a n a mount

of  $40. 00 pe r  mont h.   The  i s s ue s  t ha t  Mr .  Smi t h,  a  pr o s e

Appe l l a nt ,  r a i s e s  on a ppe a l  a r e  not  e nt i r e l y  c l e a r  f r om hi s
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br i e f .   Howe ve r ,  t he  St a t e  s ugge s t s  t ha t  Mr .  Smi t h ha s  r a i s e d t he

f ol l owi ng i s s ue s  on a ppe a l :  

1 . The  Tr i a l  Cour t  e r r e d i n  not  a c c e pt i ng Mr .  Smi t h’ s  

e qui t a bl e  e s t oppe l  de f e ns e  f or  hi s  l i a bi l i t y  of  t he  a r r e a r a ge .   

2 . The  Tr i a l  Cour t  e r r e d by f a i l i ng t o  a ppoi nt  Mr .  Smi t h

c ouns e l ,  a l l owi ng t i me  f or  hi m t o obt a i n pr i va t e  c ouns e l ,  a nd by

de nyi ng hi s  r e que s t  f or  a  j ur y t r i a l .

St a c y Pe t t us  ga ve  bi r t h  t o  Ha s ha  J ua n A.  Pe t t us  on

Nove mbe r  30,  1979.   Pr i or  t o  t he  f i l i ng of  t hi s  c a s e ,  Ms .  Pe t t us

a s s i gne d he r  r i ght s  t o  c hi l d  s uppor t  t o  t he  St a t e  of  Te nne s s e e

De pa r t me nt  of  Huma n Se r vi c e s  f or  t he  a r r e a r a ge  a s s e s s e d dur i ng

t he  t i me  whi c h s he  wa s  r e c e i vi ng Te nne s s e e  AFDC.   On Apr i l  28,

1995,  t he  St a t e  of  Te nne s s e e  a nd Ms .  Pe t t us  f i l e d a  pe t i t i on t o

e s t a bl i s h pa t e r ni t y  a nd s e t  c hi l d  s uppor t  f or  Ha s ha  Pe t t us

a ga i ns t  Mr .  Smi t h.   The  St a t e  a l s o f i l e d a n Or de r  of  Pa t e r ni t y,

whi c h ha d be e n e xe c ut e d by t he  pa r t i e s  on Apr i l  4 ,  1995,  a nd i n

whi c h Mr .  Smi t h a c knowl e dge d t ha t  Ha s ha  wa s  hi s  na t ur a l  c hi l d ,

a nd he  woul d pa y pa s t  c hi l d  s uppor t .   Thi s  or de r  wa s  a dopt e d a nd

e nt e r e d on Ma y 8,  1995,  by t he  J uve ni l e  Cour t  of  Ande r s on Count y.

On J une  3,  1995,  Mr .  Smi t h f i l e d a  pe t i t i on t o  va c a t e

t he  Ma y 8 or de r .  On J ul y 20,  t he  St a t e  of  Te nne s s e e  f i l e d a n

a ns we r  t o  hi s  mot i on a nd mi s s t a t e d t he  a mount  t ha t  he  owe d t o  be

$444,  i ns t e a d of  t he  a mount  t ha t  i t  i n t e nde d t o  a l l e ge  t ha t  he
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owe d,  $44, 000.   The  Cour t  a me nde d t he  Ma y 8 a wa r d a nd he l d Mr .

Smi t h l i a bl e  f or  onl y $444 i n  a r r e a r a ge .   The  St a t e  s ubs e que nt l y

f i l e d a  mot i on,  on J ul y 24,  1995,  t o  va c a t e  t he  J ul y 20 or de r  due

t o t he  a l l e ge d c l e r i c a l  e r r or .   Mr .  Smi t h f i l e d s ubs e que nt

mot i ons  t o  va c a t e  t he  t wo pr e vi ous  or de r s .   On Oc t obe r  12,  1995,

J udge  Pa t r i c i a  He s s  r e c us e d he r s e l f  f r om t he  pr oc e e di ngs ,  gi vi ng

J udge  J e nni ngs  B.  Me r e di t h  a l l  t he  f ut ur e  r e s pons i bi l i t y  of  t he

c a s e .   On J ul y 12,  1996,  a  be nc h t r i a l  wa s  he l d wi t hout  a  j ur y,

a nd J udge  Me r e di t h he l d t ha t  Mr .  Smi t h i s  l i a bl e  t o t he  St a t e  f or

pa s t  s uppor t  i n  t he  a mount  of  $38, 354,  pa ya bl e  a t  a  r a t e  of

$40. 00 pe r  mont h.

The  r e c or d be f or e  t hi s  Cour t  i s  voi d of  a n a c c ur a t e  a nd

c ompl e t e  t r a ns c r i pt  of  t he  pr oc e e di ngs  or  a  s t a t e me nt  of  t he

e vi de nc e  a s  r e qui r e d i n  Rul e  24 of  t he  Te nne s s e e  Rul e s  of

Appe l l a t e  Pr oc e dur e .   Rul e  24( c )  s t a t e s  t ha t ,  “ i f  no s t e nogr a phi c

r e por t ,  s ubs t a nt i a l l y ve r ba t i m r e c i t a l  or  t r a ns c r i pt  of  t he

e vi de nc e  or  pr oc e e di ngs  i s  a va i l a bl e ,  t he  a ppe l l a nt  s ha l l  pr e pa r e

a  s t a t e me nt  of  t he  e vi de nc e  or  pr oc e e di ngs  f r om t he  be s t

a va i l a bl e  me a ns ,  i nc l udi ng t he  a ppe l l a nt ’ s  r e c ol l e c t i on. ”   Mr .

Smi t h ha s  f i l e d a n e xhi bi t  t i t l e d “ Tr a ns c r i pt , ”  but  t hi s

ha ndwr i t t e n me mo c l e a r l y  doe s  not  s a t i s f y t he  r e qui r e me nt s  of

Rul e  24.   Thi s  Cour t  ha s  he l d t ha t  “ I n t he  a bs e nc e  of  a

t r a ns c r i pt  or  s t a t e me nt  of  t he  e vi de nc e ,  we  mus t  c onc l us i ve l y

pr e s ume  t ha t  e ve r y f a c t  a dmi s s i bl e  unde r  t he  pl e a di ngs  wa s  f ound

or  s houl d ha ve  be e n f ound f a vor a bl y t o  t he  a ppe l l e e . ”   Lyon v.



1 Mr .  S mi t h  a l l e g e s  t h a t  h e  i s  n o t  l i a b l e  t o  t h e  St a t e  f o r  t h e  c h i l d

s u p p o r t  a r r e a r a g e  s i n c e  h e  o f f e r e d  t o  g i v e  Ms .  Pe t t u s  c l o t h e s  f o r  t h e  c h i l d

a n d  o f f e r e d  t o  h e l p  p a y  f o r  t h e  c h i l d  o n  a  n u mb e r  o f  o c c a s i o n s  a n d  Ms .  Pe t t u s

r e p e a t e d l y  r e f u s e d  h i s  h e l p .
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Lyon,  765 S. W. 2d 759 ( Te nn. App. 1988) ,  c i t i ng Wi l s on v.  Ha f l e y,

189 Te nn.  598,  226 S. W. 2d 308 ( 1949) .

Mr .  Smi t h ha s  r a i s e d a n i s s ue  of  f a c t  wi t h t he  Tr i a l

Cour t ’ s  r ul i ng,  a l l e gi ng t ha t  t he  Tr i a l  Cour t  i mpr ope r l y r e j e c t e d

hi s  e s t oppe l  de f e ns e  t o  hi s  l i a bi l i t y  of  c hi l d  s uppor t . 1 

Howe ve r ,  due  t o  t he  a bs e nc e  of  a n a c c ur a t e  t r a ns c r i pt  of  t he

pr oc e e di ngs  be l ow,  we  c onc l ude  t ha t  t he r e  i s  no e vi de nc e

a va i l a bl e  i n  t he  r e c or d t o  r e but  t he  pr e s umpt i on t ha t  t he  Tr i a l

Cour t  c or r e c t l y  r e j e c t e d Mr .  Smi t h ' s  a r gume nt .

Mr .  Smi t h ne xt  a r gue s  t ha t  hi s  due  pr oc e s s  r i ght s  we r e

i nf r i nge d upon s i nc e  t he  Tr i a l  Cour t  f a i l e d t o  a ppoi nt  a n

a t t or ne y or  t o  gi ve  hi m a  c ont i nua nc e ,  a l l owi ng hi m t i me  t o

obt a i n a  pr i va t e  a t t or ne y.   As  t o t he  f i r s t  poi nt ,  t he r e  ha s

ne ve r  be e n a  r e c ogni z e d c ons t i t ut i ona l  r i ght  t o  a n a t t or ne y i n

c i vi l  ma t t e r s  i n  Te nne s s e e .   Ba r i s h v.  Me t r opol i t a n Gove r nme nt  of

Na s hvi l l e  a nd Da vi ds on Count y,  627 S. W. 2d 953 ( Te nn. App. 1981) ;

Wi nt e r s  v .  Oot e n,  a n unr e por t e d opi ni on of  t hi s  Cour t  f i l e d i n

Knoxvi l l e  on J ul y 6,  1984.   The  Tr i a l  Cour t  a c t e d i n  a c c or da nc e

wi t h Te nne s s e e  J ur i s pr ude nc e  i n  de nyi ng Mr .  Smi t h a  j ur y t r i a l .   

The  Tr i a l  Cour t  di d not  vi ol a t e  Mr .  Smi t h’ s  due  pr oc e s s

r i ght s  by de nyi ng hi m a  c ont i nua nc e  f or  t i me  t o  obt a i n pr i va t e

c ouns e l ,  s i nc e  t he  r e c or d r e f l e c t s  t ha t  t he  Tr i a l  Cour t  a f f or de d
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hi m a mpl e  t i me  t o obt a i n pr i va t e  l e ga l  c ouns e l .   Mr .  Smi t h ha d

ne a r l y a  ye a r  t o obt a i n c ouns e l  s i nc e  t he  St a t e  f i l e d i t s  mot i on

t o va c a t e  t he  J ul y 20,  1995,  or de r  on J ul y 24,  1995,  ne a r l y  a

ye a r  be f or e  t he  f i na l  t r i a l  i n  t hi s  ma t t e r  on J ul y 12,  1996.  

Addi t i ona l l y,  Mr .  Smi t h a dmi t s  i n hi s  br i e f  t ha t  on Oc t obe r  12,

1995,  whe n J udge  He s s  r e c us e d he r s e l f  f r om t he  c a s e ,  t ha t  s he

a dvi s e d hi m t ha t  he  c oul d obt a i n pr i va t e  c ouns e l  f or  l i t t l e  or  no

e xpe ns e .    We  c onc l ude  t ha t  t he  Tr i a l  Cour t  di d not  a bus e  i t s

di s c r e t i on on J ul y 12,  1996,  by de nyi ng Mr .  Smi t h a  c ont i nua nc e .  

Fi na l l y,  Mr .  Smi t h a r gue s  t ha t  t he  Tr i a l  Cour t  e r r e d i n

di d not  gr a nt i ng hi m a  t r i a l  by j ur y.   The  r i ght  t o  a  t r i a l  by

j ur y gi ve n i n  t he  Te nne s s e e  Cons t i t ut i on gua r a nt e e s  a  r i ght  t o

t r i a l  by j ur y onl y i n  i ns t a nc e s  whe r e  a  t r i a l  by j ur y wa s

a va i l a bl e  a t  c ommon l a w.   St a t e  v .  Ha r t l e y,  790 S. W. 2d 276

( Te nn. 1990) .   At  c ommon l a w,  t he r e  wa s  no r i ght  t o  a  t r i a l  by

j ur y i n pa t e r ni t y  ma t t e r s .   Rooke r  v .  Ri me r ,  776 S. W. 2d 124

( Te nn. App. 1989) .   Addi t i ona l l y ,  t he r e  i s  no s uc h r i ght  gr a nt e d by 

a ny Te nne s s e e  s t a t ut e .   We  c onc l ude  t ha t  t he  Tr i a l  Cour t  di d not

e r r  i n  de nyi ng Mr .  Smi t h a  t r i a l  by j ur y i n t hi s  ma t t e r .

For  t he  f or e goi ng r e a s ons ,  we  a f f i r m t he  j udgme nt  of

t he  Tr i a l  Cour t  a nd r e ma nd t he  c a s e  f or  s uc h f ur t he r  pr oc e e di ngs

a s  ma y be  ne c e s s a r y a nd c ol l e c t i on of  c os t s  be l ow.   Cos t s  of

a ppe a l  a r e  a dj udge d a ga i ns t  Mr .  Smi t h.

_______________________________
Hous t on M.  Godda r d,  P. J .  
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CONCUR:

________________________________
He r s c he l  P.  Fr a nks ,  J .

________________________________
Don T.  Mc Mur r a y,  J .


